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IN THE SUPREME COURT OF
THE STATE OF UTAH

BLANCHE ZOLLINGER MADSEN,

Appellant,
-vs.DELBERT MURRAY MADSEN,

Civil No. 8151
Respondent's
Brief

Respondent.

BRIEF OF RESPONDENT

STATEMENT OF FACTS
Generally, we agree with the statement of ·facts as set
forth in the brief of the appellant. Nevertheless, due to the
fact that an additional designation of the record was re..quired herein, a further and additional statement appears
necessary to present the facts which support the decree
entered herein by the Trial Court.
First. Appellant takes the position here that the court
erred in not granting her alimony. The decree made cer..tain provisions to her in lieu of alimony as stated 9Y the
appellant, but it is further evident that she was employed
on at least a part..-time basis prior to the time the decree
was entered, (AR 9), and had, in fact, from the amounts
paid to her under the temporary award during a four . .
month period, been able to provide for herself and her
1
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children and, in addition, save and bank the sum of
$100.00. (R 41) It should also be noted that the decree of
the court states the value of the land received by the ap..pellant was in the sum of $1500.00. However, nowhere in
the record do we·find evidence which would support this
valuation.
Second. Further, it should be noted that the de . .
fendant was not an able..-bodied man but had an infected
lung which enabled him to work only at intervals and did
not allow him to pursue any consistent employment. (AR
55), and, such infection had an effect similar to malaria
fever, which required periodic hospitalization and treat..ment. (AR 75 & 77)
Third. During one of the consultations in chambers,
appellant's counsel stipulated that in the event the Court
granted a divorce, the custody of the children could be
awarded the appellant; that as a property and maintenance
settlement, the Court could award the plaintiff the amount
of $1,000.00 payable in 6 months, and for the support of
the children, the sum of $30.00 each. ( AR 98) ; after which
counsel for the respondent stated that the property settle. .
ment would be in lieu of all alimony and other property
rights of the plaintiff, to which counsel for appellant made
no objection. (AR 99)
Fourth. The court, the counsel and the respondent,
on numerous occasions attempted to persuade the appellant
to attempt a reconciliation with the respondent, but the
appellant was adamant and continually refused to con..sider a reconciliation ( AR 4, 44, 89), and even told re..spondent a short time before the trial was had, that if he,
the respondent, would not contest the divorce, she would
substantially reduce the amount which she would ask the
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court to grant her for support while appellant was on a
mission. ( AR 54)
Fifth. The evidence is completely lacking which would
indicate the amount necessary under the circumstances of
these parties for the support of the minor children of the
parties.
Sixth. Appellant further contends that the order per. .
taining to custody of the children was error. Here, we
would like to point out that the order stated that the re . .
spondent was to see his children, not for five days out of
each month as stated by counsel for the appellant, but for
12 hours only three times each month and for a 48 . .hour
period once each month, provided notice was given. (R 14)
It is pertinent to note also, that this order pertained only
to those children who had attained the age of 36 months,
and, at the time the trial was had, only one child was of
that age. Further, no order of any nature was entered en. .
abling the respondent to visit his children who were under
the age of 36 months.
POINT I
THE DECREE OF THE TRIAL COURT, INSO . .
FAR AS THE SAME PERTAINED TO THE PROP . .
ERTY SETTLEMENT BEING IN LIEU OF ALIMONY,
WAS EQUITABLE, AGREEABLE TO THE APPEL ..
LANT AND CONFORMED TO THE EVIDENCE.
Appellant contends that under the facts, the court
erred in not providing for alimony in addition to or in lieu
of the property settlement.
Section 30.-3 . .5, Utah Code Annotated, 1953, pro . .
vides that:
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"When a decree of divorce is made the court
may make such orders in relation to the . . . prop. .
erty and parties, and the maintenance of the par. .
ties and c'hildren, as may be equitable ... "
It has long been held in Utah that the awarding of ali . .
mony and the fixing of the amount thereof are questions,
the determination of which, rests within the sound discre. .
tion of the Trial Court. Further, that unless it is made to
appear that there has been an abuse of discretion on the
part of the Trial Court in dealing with the question of ali . .
mony, the decree thereunder will not be disturbed. See
Blair v. Blair, 40 Utah 306, 121 P. 19, Anderson v. Ander-son, 104 Utah 104, 138 P. 2d 252.
Of course, it is settled law that the appellate tribunal
should weigh strongly the fact that the Trial Court has
heard the parties, witnessed their reaction to the questions
propounded to them and is in a superior position to accept
or discount their credibility. Therefore, the Trial Court's
ruling, in matters involving equity and discretion, as here,
should be given great weight, and its decision should not be
set aside unless abuse of discretion is clearly indicated. See
Ande1 son v. Anderson, supra. Consequently, the question
here is whether or not the Trial Court, in making a prop . .
erty settlement in lieu of alimony, abused its discretion.
4

Here, the decree of the Court provided that the ap-pellant was to receive an undivided one--half interest in
approximately 50 acres of real property situate in Wash.ington County, Utah, in addition to all of the household
furniture belonging to the parties, and that such award
was to be in lieu of alimony. The respondent testified that
this property was unencumbered, but, in any event, the
Court provided that such property was to pass to the ap.:.
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pellant clear of any encumbrance and that respondent was
ordered to discharge any obligation if any did exist. It
must be further noted that at a time prior to the entry of
the decree, the appellant was employed, and further that
during a four . .month period directly preceding the date of
trial, the appellant was able t9 sustain herself and her chil-dren on the ten1porary award and yet save an additional
amount of $100.00.
Further, the award made could certainly be considered
to conform and approximate appellant's idea of a proper
settlement of the alimony issue, for the reason that she stipu. .
lated that $1000.00 would be an acceptable property settle . .
ment and made no objection when counsel. for respondent
stated that such amounts would be in lieu of alimony. The
undivided one . . half inteerst in the 50 acres of unencum. .
bered real property which she received plus all of the house . .
hold furniture acquired by the parties could certainly be
~ssumed to be equivalent in value to the $1000.00 which
was stipulated to and agreed upon as an acceptable settle. .
ment.
The court certainly must have also considered and
weighed the health of the respondent in making the prop . .
erty settlement in lieu of alimony, for the trial was replete
with undisputed and uncontroverted evidence that respon . .
dent was of ill health and subject to only temporary employ. .
ment and ability to earn a living. With this fact present, it
would seem evident that a court would hesitate to make an
order for alimony which would soon be subject to modifi . .
cation or vacating by the respondent re . .entering a hospital
or by his being handicapped to such a degree that he would
not be able to pursue gainful employ1nent in any capacity.
Appellant leaves the issue of abuse of discretion entire--
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ly up in the air in her brief - failing completely to point to
any fact, or rule of law, which would aid either counsel for
the respondent or this Court in ·determining wherein the
Trial Court abused its discretion in making the property
settlement in lieu of alimony. No argument is even made
that the property settlement was insufficient.
Under all of these facts: ( 1) the relatively poor health
of the respondent, ( 2) the stipulation as to the settlement
made by the appellant, (3) the amount of property given
to the appellant under the decree, ( 4) the employment of
the appellant, and (5) the lack of evidence which would
indicate that alimony was needed by the appellant - we
do not believe it can be contended that the court erred and
abused is discretion in granting a substantial amount of
property in lieu of alimony. We respectfully submit that
such an award was liberal and equitable, and conforms to
the decisions heretofore entered by our court in constru. .
ing the foregoing statute .
POINT NO.2
THE DECREE OF THE TRIAL COURT, INSO. .
FAR AS THE SAME PERTAINED TO THE AMOUNT
AWARDED PLAINTIFF FOR THE SUPPORT AND
MAINTENANCE OF THE MINOR CHILDREN OF
THE PARTIES, WAS EQUITABLE, ADEQUATE AND
CONFORMED TO THE EVIDENCE AND THE DIS. .
CUSSIONS IN CHAMBERS INCIDENT THERETO.
Here again, we are concerned with the construction to
be placed upon Section 30..-3 . .5, Utah Code Annotated,
1953, which was cited under Point 1 hereof. The con. .
struction of this section as to the support of the minor chil. .
dren of the parties is identical to the provision for ali. .
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mony, i.e., the awarding of support money and the fixing
of the amount thereof are questions, the determination ot
which rests within the sound discretion of the Trial Court
and unless it is made to appear that there has been an
abuse of discretion on the part of such court, the decree
thereunder will not be disturbed. See Bullen v. Bullen, 71
Utah 63, 262 P. 292. Therefore, this court must determine
if an abuse of discretion transpired here.
Appellant contends that the court erred in allowing
the appellant the sum of only $75.00 per month for the
support of the three minor children of the parties.
The record again is completely void of what amount
is necessary for the support of these children, and, there. .
fore, it is extremely difficult to determine upon what fact
appellant bases her appeal as to this point. Of course, ap . .
pellant stipulated that $30.00 would be a sufficient sum for
such support, but otherwise we find no evidentiary fact
which would support her contention of error.
Appellant cites the case of Peterson v. Peterson, 112
Utah 542, 189 P. 2d 961, wherein she contends the court
held that $50.00 for the support of two children was
deemed insufficient. In checking this decision, we find that
the Petersons had three children, rather than two as ap. .
pellant contends, and therefore we believe that the Peter. .
son decision is of no aid here.
The decree of the Trial Court in this action is certainly
not to be set aside on such authority nor do we believe it
should be set aside when the amount so closely approxi . .
mates what appellant stipulated as being satisfactory, espe . .
cially when there is no affirmative evidence which vvould
support appellant's position that a greater sum is neces . .
sary for the support and maintenance of the children. We
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would again like to draw the court's attention to the fact
that the sum which appellant is to receive under the final
decree is greater than the amount given to her as a tempor. .
ary award - and which amount proved sufficient to sus. .
tain the appellant during the months prior to trial - and
still enabled her to save money. These facts were surely not
overlooked by the Trial Court.
We respectfully submit that the amount awarded for
the support and maintenance of the minor children is suf. .
ficient and equitable under the facts here present and
amply justified the decision of the court.
POINT NO.3
THE DECREE OF THE TRIAL COURT, INSO . .
FAR AS THE SAME PERTAINED TO THE CUSTODY
OF THE MINOR CHILDREN, CONFORMED TO THE
BEST INTEREST OF THE CHILDREN AND TO THE
PROVISIONS OF TITLE 30, CHAPTER 3, UTAH
CODE ANNOTATED, 1953.
Section 30. .3. . 10, Utah Code Annotated, 1953, pro. .
vides, among other things:
"In any case of separation of husband and wife
having minor children, them other shall be entitled
to the care, control and custody of all such chil. .
dren; . . . "
Here, we are certain there is no serious contention that
"custody" of the children of the parties has been awarded
to any person other than the appellant, the natural mother
of the children. Let us turn a minute to the Decree which
provided for the disposition of the children. It is noted
therein that the respondent shall have the right to see only
those of his children who have attained the age of 36
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months - that he can see those children for only the in...
significant time of 12 hours three times each month- and,
if the respondent gives notice, he can take those of his chil. .
dren who have attained the age of 36 months from the care
of the appellant for a 48..-hour period once each month.
Further language is expressed by the court as to rights of
custody contingent upon further court hearings, but we
deem such language superfluous and, because of the con..tingency, such language could not be the basis of appeal
here.
Consequently, this court is called upon, as to the ap..pellant's Points 3, 4 and 5, to determine whether or not
the Trial Court abused its discretion when it awarded the
defendant and respondent the right to visit with his chil..dren three times a month for a 12..-hour period and once
each month for a 48..-hour period, and then only with those
children under either time limitation who have attained
the age of 36 months. See Bullen v. Bullen, 71 Utah 63,
262 P. 292. Just stating the question appears to point up
the inadequacy and insecurity of appellant's position.
We cannot believe that counsel is serious in his con..tention that a natural father - one who does not abuse
his children but who has constantly sought their welfare a devoted and considerate -father- a religious man- must
be denied the right to visit his children for such short
periods. We sincerely hope that no court would support
appellant's position here - and we are certain thart no
court has rendered such a decision heretofore on similar
facts. Of course, the citations given by the appellant cor..rectly state the law quoted, but are not in point either
specifically or generally.
We therefore submit that respondent has not been
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given "custody" of his children in any sense of the word,
and the rights of visitation granted to him were certainly
reasonable and equitable.
CONCLUSION
In conclusion, we believe that the actions, orders and
decree of the Trial Court were necessitated by the evidence
produced at the time of trial; and that no abuse of discre. .
tion was had, but rather, that the Trial Court acted fairly
and equitably on all of the evidence which came before it.
Perhaps the appellant was upset with an obvious effort of
the court to re . .unite the participants in this action, but re. .
gardless of the measures taken, such effort was obviously
not reflected in the decree.
We reiterate that the courts should be given great lati . .
tude in dealing with problems of equity and especially so
when the matter partakes of domestic relations where the
welfare of small children is concerned and society as a
whole directly has a stake. We believe, also, that if appellant
will re. .examine the basis of appeal on her last three points,
she will quickly discern that such points are without sub . .
stance. We further believe that the Trial Court acted
clearly within the scope of its discretion as to a property
settlement in lieu of alimony; and that the support award
was fair, equitable and adequate in light of the whole rec . .
ord and the stipulation of the appellant.
We respectfully submit that the Decree of the Trial
Court should be affirmed.
WOODROW D. WHITE and
C. PRESTON ALLEN
Attorneys /or Respondent.
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